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RESOURCES OF THE SEA AND PROTECTION OF THE 
MARINE ENVIRONMENT ACCORDING TO EU LAW 


Eric Hamilton, Ph.D, Independent researcher, UK 


Abstract: The protection of marine environment and of 
biological resources is an evolving and _ integrating 
ecosystem for which in recent years we have had many 
discussions that are now becoming more targeted and leave 
the general protection of the environment fall within those 
of the law of the sea and in international law. The role that 
the EU has played, as well as its bodies and the CJEU but 
also the measures that have been adopted in recent years to 
protect them are some of the topics under discussion in 
this paper. 
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2030; environmental protection; marine biodiversity; 
European Green Deal; precautionary principle; marine 
protected areas. 


INTRODUCTION 

Conservation and management of biological resources are 
part of the family of the protection of the law of the sea and 
of the environment as well as a subject of specific and 
growing protection in recent years in the EU law context. 
The birth of biological diversity’ as well as the imposed 
bases concerning the sustainable development of life under 
water as pre-established in the Agenda of 2030? are part of 
continuous actions in the sectors which also concern 
marine life and fisheries within a system that rebuilds a 


'93/626/EEC: Council Decision of 25 October 1993 concerning the 
conclusion of the Convention on Biological Diversity, OJ L 309, 13.12.1993, 
p. 1-2. See also: https://environment.ec.europa.eu/strategy/biodiversity- 
strategy-2030_en 

*See Resolution 70/1 of the Assembly General of the United Nations 
entitled: Transforming Our World: the 2030 Agenda for Sustainable 
Development of 25 September 2015. SDGs. Commission Staff Working 


Document, Delivering on the UN’s Sustainable Development Goals. A 
comprehensive approach, SWD (2020)400 fin., of 18 November 2020. 
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general protection of marine biodiversity (Pauly, 
Christensen, Guénette, Pitcher, Sumaila, Walters, Watson, 
Zeller, 2002). 

The protection of marine biological resources finds a broad 
basis on acts and documents that generally concern the 
protection of the environment and above all the marine 
one (Berg, Fiihraupter, Teixeira, Uusitalo, Zampoukas, 2015; 
O'Hagan, 2020)? in marine sub-regions and to the Member 
States of the Union which continue with an ecological state 
which seeks greater protection in recent years in the 
European context and as a common environmental 
heritage, ie. a maritime planning framework which 
promotes sustainability and maritime economic 
development*. Member States must contribute to 


Directive 2008/56/EC of the European Parliament and of the Council of 17 
June 2008 establishing a framework for community action in the field of 
marine environmental policy (Marine Strategy Framework Directive), OJ L 
164, 25.6.2008, p. 19-40. Report from the Commission to the European 
Parliament and the Council on the implementation of the Marine Strategy 
Framework Directive (Directive 2008/56/EC) COM/2020/259 final of 25 
June 2020. 

“Directive 2014/89/EU of the European Parliament and of the Council of 23 
July 2014 establishing a framework for maritime spatial planning, OJ L 257, 
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sustainable maritime development, in the fields of marine 
energy, maritime transport, fisheries and aquaculture, the 
protection and improvement of the environment and the 
impact on climate change. 
Diversity and biological sustainability also deals with the 
European Green Deal (Kramer, 2020)° where 
“(...) the erosion of worldwide biodiversity [is] mainly due 
to changes in the way land and sea are used, the direct 
exploitation of natural resources and climate change 
tastes 
The biodiversity strategy that was adopted in 2020’ also 
includes other actions including a more specific action plan 
for the conservation of fishery resources, the protection of 


28.8.2014, p. 135-145. 

°Communication from the Commission to the European Parliament, the 
European Council, the Council, the European Economic and Social 
Committee and the Committee of the Regions, The European Green Deal, 
COM/2019/640 final. 

°Communication from the Commission to the European Parliament, the 
European Council, the Council, the European Economic and Social 
Committee and the Committee of the Regions, The European Green Deal, 
op. cit., par. 2.1.7. 

Proposal for a Regulation of the European Parliament and of the Council 
on nature restoration, COM/2022/304 final of 22 June 2022. 
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marine ecosystems and new marine areas protecting the 
objectives of Natura 2000°. 

EU rules have spoken to us for a recovery of ecosystems 
and habitats where marine areas are protected and provide 
protection that is not total but limited to biodiversity. A 
biodiversity that has to do with small available funds using 
conservation measures in order to coordinate fisheries 
policy to a marine environment following a process of 
decline in marine habitats (Perry, Blanco, Garcia, Fournier, 
2022). 

The European Environmental Agency published the State of 
Nature report in 2020’ to address the need for greater 
protection for marine biological resources thus 
contributing to developments in the conservation of 
marine biological resources. We note a_ difficult 


*Council Directive 92/43/EEC of 21 May 1992 on the conservation of 
natural habitats and of wild fauna and flora, OJ L 206, 22.7.1992, p. 7-50. 
Directive 2009/147/EC of the European Parliament and of the Council of 30 
November 2009 on the conservation of wild birds (Codified version, OJ L 
20, 26.1.2010, p. 7-25. 

*European Environment Agency, State of nature in the EU: Results from 
reporting under the nature directives 2013-2018, August 2020: 
https://www.eea.europa.eu/publications/state-of-nature-in-the-eu-2020 
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coordination with the common fisheries policy and in 
connection with the cross fertilisation and environmental 
protection. The regulations of the Council relating to 
fishing opportunities in the waters of the Union monitor 
meet the needs for the sustainability of marine resources 
and the conservation management of related limits for 
marine biological resources. 


PROTECTION OF BIOLOGICAL RESOURCES AND EU 
FISHERIES POLICY 

Speaking for the protection of biological resources, we 
immediately recall the Regulation 170/83” from the distant 
1983 which was the first to establish by highlighting 
common rules for the conservation and exploitation to 
guarantee the protection of the marine environment as an 
economic and social condition. Conservation guardianship 
of biological resources limited by fish catches (TAC) 
recognizing sustainable management and marine biological 


Council Regulation (EEC) No 170/83 of 25 January 1983 establishing a 
Community system for the conservation and management of fishery 
resources, OJ L 24, 27.1.1983, p. 1-13. 
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resources and fisheries conservation activities (Markus, 
2009; Takei, 2013; Rochette and others, 2014; Antonova, 
2015; Penas Lado, 2016). 

We continue with Regulations 3760/92" and 2371/2002” 
which established the regime for the protection of fisheries 
and aquaculture as mechanisms for the protection and 
sustainable exploitation of sea and fishery resources. With 
the Treaty of Lisbon the innovations introduced by Art. 43 
TFEU (Blanke, Mangiamelli, 2021) relating to the ordinary 
legislative procedure which replaced the adoption of acts 
on the basis of the related matter of fisheries, as well as 
paved the way for codification of the competences 
concerning the conservation of biological resources of the 
sea which are exclusive to the Union. The protection of the 
biological resources of the sea has been tackled as a 
territorial division intervention. The Court of Justice of the 
European Union (CJEU) in the AMP Antarctique case (Eckes, 
“Council Regulation (EEC) No 3760/92 of 20 December 1992 establishing a 


Community system for fisheries and aquaculture, OJ L 389, 31.12.1992, p. 1- 
14, 

“Council Regulation (EC) No 2371/2002 of 20 December 2002 on the 
conservation and sustainable exploitation of fisheries resources under the 
Common Fisheries Policy, OJ L 358, 31.12.2002, p. 59-80. 


111 


2018; Chamon, Cremona, 2022)" stated that: 
“(...) the conservation of marine biological resources is 
inseparable from the common fisheries policy (...) and 
only to the extent that the conservation of marine 
biological resources is pursued in this context that it falls 


within the exclusive competence of the Union (...)”™. 


The Regulation 1380/2013 refers to optical stocks and 
socio-economic degradation’, i.e. a basic regulation’ 
which establishes a common fisheries policy where the 


SCJEU, joined cases C-626/15 and C-659/16, Commission v. Council (AMP 
Antarctique) of 20 November 2018, ECLI:EU:C.2018:925, published in the 
electronic Reports of the cases. 

“CJEU, joined cases C-626/15 and C-659/16, Commission v. Council (AMP 
Antarctique) of 20 November 2018, op. cit. 

‘Final Report of the Hearing Officer (Pursuant to Article 16 of Decision 
2011/695/EU of the President of the European Commission of 13 October 
2011 on the function and terms of reference of the hearing officer in 
certain competition proceedings (OJ L 275, 20.10.2011, p. 29) (“Decision 
2011/695/EU”).) Case AT.40324. European Government Bonds (Text with 
EEA relevance) 2021/C 418/07, C/2021/3489, OJ C 418, 15.10.2021, p. 7-10. 
Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, p. 22-61. 
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conservation of marine resources has been included among 
the objectives that should follow the next few years”. Part 
Ill of the Regulation provides in an articulated way the 
mechanisms and measures for the conservation and 
exploitation of the biological resources of the sea. The 
creation of areas that build fish stocks and related fisheries 
are limited and prohibit the conservation of aquatic 
resources and marine ecosystems”. The serious threat to 
the marine environment is according to art. 12 that: 


“Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, op. cit., Recital n. 11: 
“The CFP should contribute to the protection of the marine environment, 
to the sustainable management of all commercially exploited species, and 
in particular to the achievement of good environmental status by 2020, as 
set out in Article 1(1) of Directive 2008/56/EC of the European Parliament 
and of the Council”. 

Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, op. cit., art. 8. 
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“(...) the Commission may adopt restrictive measures for 

environmental protection which apply to all ships, (...) for 

a limited period of time (...)”. 
Measures that respond to the fishing discipline according 
to the widely inspired model of sustainability. As 
established by Art. 2 (3) of the Regulation: 

“(...) the ecosystem-based approach ensure that fishing 

activities have minimized negative impact on marine 

ecosystems and (...) ensure that aquaculture and fishing 

avoid the degradation of the marine environment (...)”. 
Ample space for the need to reconcile the different 
purposes included in the treaties is given to the regulation 
by adopting fisheries management measures that operate 
in compliance with the level of environmental protection 
and sustainable development where priorities such as 
conservation and exploitation of resources are at stake. It is 
an ecosystem approach” which has as its purpose the 
protection of sustainable development, the protection of 


Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, op. cit., art. 4. 
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the improvement of the environment within a social and 
economic system among other objectives that enter the EU 
strategy for sustainable development (Van Hees, 2014; 
Schacherer, 2021)”°. 
The Regulation of 2013 broadly confirmed and regulated 
the protection of marine biological resources within the 
framework of fisheries and the related environmental 
protection (Wakefield, 2018). Thus it is presented as a 
general principle of environmental integration where 
according to Art. 11 TFEU: 
“(...) the requirements connected with environmental 
protection must be integrated into the definition and 
implementation of the Union's policies and actions, in 
particular with a view to promoting sustainable 
development (...)” (Wasmeier, 2001; Jans, 2010; Montini, 
2021; Blanke, Mangiamelli, 2021). 
This principle is not clear and the environmental policy 
objectives are undeniable (Marin Duran, Morgera, 2012). It 
should be remembered that the principle is also inspired by 
Art. 37 CFREU which reinforces the principle of sustainable 
development (Morgers, Marin Duran, 2014; Misonne, De 


Reflection Paper Towards a Sustainable Europe by 2030, COM/2019/22 
final of 30 January 2019. 
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Sadeleer, 2018; Peers, 2021). An environmental integration 
in coordination with Art. 7 TFEU which asks the Union to 
ensure the relative coherence of action policies for the 
conservation of biological resources of the sea and fisheries 
policy. 

The ecosystem approach is based on principles governing 
the environment and codifying Art. 191 TFEU (Blanke, 
Mangiamelli, 2021). This principle is also based on the 
precautionary system (Jordan, Cameron, 1994; Van Dyke, 
2004; Fisher, Heones, Von Schomberg, 2006; Zander, 2010; 
Berthoud, 2014) where the same Regulation n. 1380/2013 
mentions art. 4”. An article based on principle 15 of the 
Declaration of Rio of 1992, the Treaty of Maastricht and the 
principles of European environmental policy. In this 
context we recall the Great Britain v. Commission case of 
1998” which established that: 


*1Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, op. cit., art. 4, 8. 

“CJEU, C-180/96, United Kingdom v. Commission of 5 May 1998, 
ECI:EU:C:1998. 
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“(...) there are uncertainties regarding the existence or 
extent of risks to people's health. Institutions can adopt 
protective measures without having to wait for the reality 
and seriousness of such risks to be exhaustively 
demonstrated (...) it concerned only the risks to human 
health” (Jans, Vedder, 2012)”. 
The scope of application of the principle has been elevated 
to the status of a general principle of EU law (Lenaerts, 
Gutiéerrez-Fons, 2011)" confirming the previous 
orientation of the European Commission”. 
The precautionary principle based on Art. 191 (2) TFEU did 
not include environmental policy but recognized a 
scientific evaluation that seeks not to harm the 
environment and the health of human beings and of 
animals, ie. protections that do not depart from the 


*°Tribunal of the First Instance, joined cases: T-75/00, T-76/00, T-83/00, T- 
84/00, T-85/00, 132/00, T-137/00, T-141/00, Artegodan GmbH and others v. 
Commission of the European Community of 26 November 2002, 
ECLI:EU:C:2002:428, not yet published. 

*4Joined cases: T-75/00, T-76/00, T-83/00, T-84/00, T-85/00, 132/00, T- 
137/00, T-141/00, Artegodan GmbH and others v. Commission of the 
European Community of 26 November 2002, op. cit., par. 184. 
“Communication from the Commission on the precautionary principle, 
COM (2000) 1fin., of 2 February 2000. 
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environmental protection of the Union”. 
The conservation of the biological resources of the sea 
requires that fishing be exercised in such a way that the 
stocks are exploited so as not to change the environment. 
Already the UN agreement on fish stocks has stated that 
they must promote the 
“(...) conservation, management and exploitation of 
straddling fish stocks and the highly migratory fish stocks 
in order to protect the living marine resources and 
preserve the marine environment (...)””’. 
This is a fishery policy that follows the work of the 
scientific, technical and economic committee (STECF)”®, i.e. 
the assessment of the state of sufficient resources for the 
impact of fishing activities and the precautionary approach 


which limits the consequences deriving from the measures 


*°CJEU, C-111/16, Giorgio Fidenato and others of 13 September 2917, 
ECLI:EU:C:2017:676, not yet published. C-58/10, Monsanto SAS and others 
of 8 September 2011, ECLI:EU:C:2011:553, I-07763. joined cases C-78/16 and 
C-79/16, Giovanni Pesce and others of 9 June 2016, ECLI:EU:C:2016:428, 
published in the electronic Reports of the cases. 

*7United Nations Fish Stocks Agreement of 1995, art. 6. 

“Commission Decision of 25 February 2016 setting up a Scientific, 
Technical and Economic Committee for Fisheries, C/2016/1084, OJ C 74, 
26.2.2016, p. 4-10. 
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of EU institutions (Proells, 2012). 

Positions that emerge in a concrete way within the 
institutional framework of the Union when specific rules 
and aspects are adopted in the fisheries policy. The setting 
of fishing opportunities and waters within the framework 
of the Union measures the protection and conservation of 
the biological resources of the sea (Appleby, Harrison, 
2019)”. 


“The relevant regulations of the Council are not limited only to Union 
waters but also to Norway and to United Kingdom. After its withdrawal 
from the EU the fishing opportunities in the Atlantic and North Sea are 
under the responsibility of the EU, the United Kingdom, Norway and the 
coastal states. In relation to the United Kingdom the trade and 
cooperation agreement which was concluded in 2020 laid the basis for its 
management of fishing opportunities through consultations as well as the 
work of the committee which is specialized for fisheries. After 
consultations obtained on a bilateral basis on 21 December 2021 the Union 
achieved the relevant concordat with the United Kingdom for 2022 which 
concerned the stocks which are listed in the relevant annex 35 of the TCA 
between United Kingdom and Union. 
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CONSERVATION OF MARINE RESOURCES IN TROUBLED 
WATERS THROUGH COUNCIL’S REGULATIONS 

The Regulation no. 1380/2013 highlighted the relative 
catch points of the annual and biennial management of 
deep-sea stocks respecting resource strategies on a 
multiannual basis**. Procedure based on Art. 43, par. 3 TFEU 
(Blanke, Mangiamelli, 2021) where the Council adopted 
after a Commission proposal, i.e. the measures that have to 
do with quantitative limits as well as the fixing and 
allocation of fishing opportunities for fish stocks and 
related rules for fishing vessels of Member States. 

Within the principle of good governance” the Regulation 


*°Regulation (EU) 2018/973 of the European Parliament and of the Council 
of 4 July 2018 establishing a multiannual plan for demersal stocks in the 
North Sea and the fisheries exploiting those stocks, specifying details of 
the implementation of the landing obligation in the North Sea and 
repealing Council Regulations (EC) No 676/2007 and (EC) No 1342/2008, 
PE/14/2018/REV/2, OJ L 179, 16.7.2018, p. 1-13. 

‘Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, op. cit., recital 14. 


120 


has evaluated the scientific opinions of the advisory 
bodies*. Already the STECF has included information 
regarding the risks to fish stocks and assessments on 
ecosystems and fisheries according to the International 
Council for the Exploration of the Sea (ICES) as well as for 
the North Atlantic Ocean, the Baltic Sea, and the North Sea. 
The Baltic Sea prepares annual opinions on several fish 
stocks only if there is sufficient data regarding sizes, 
forecasts and various exploitation scenarios. 

Scientific bodies are those that provide the possibilities for 
the protection of fisheries and stocks by producing the 
maximum sustainable*. The precautionary approach 
formulates recommendations and the way to establish 


Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, op. cit., art. 16, par. 2. 
Regulation (EU) No 1380/2013 of the European Parliament and of the 
Council of 11 December 2013 on the Common Fisheries Policy, amending 
Council Regulations (EC) No 1954/2003 and (EC) No 1224/2009 and 
repealing Council Regulations (EC) No 2371/2002 and (EC) No 639/2004 and 
Council Decision 2004/585/EC, OJ L 354, 28.12.2013, op. cit., art. 4, 1. 
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fisheries protection. Of course we can speak for an 
ecosystem approach that was certainly based on regulation, 
distinguishing between recommendations with a scientific 
content that have to do with fishing and the quantities that 
establish the relative procedure. 

The Commission's proposals® limit the consultative bodies 
of the ICES precautionary opinions. The limits are based on 
the assumptions proposed by the Council and following a 


“Council Regulation (EU) 2022/515 of 31 March 2022 amending Regulation 
(EU) 2022/109 fixing for 2022 the fishing opportunities for certain fish 
stocks and groups of fish stocks applicable in Union waters and for Union 
fishing vessels in certain non-Union waters, ST/7369/2022/INIT, OJ L 104, 
1.4.2022, p. 1-50. Council Regulation (EU) 2022/109 of 27 January 2022 
fixing for 2022 the fishing opportunities for certain fish stocks and groups 
of fish stocks applicable in Union waters and for Union fishing vessels in 
certain non-Union waters, ST/15015/2021/INIT, OJ L 21, 31.1.2022, p. 1- 
164, 

Proposal for a Council Regulation fixing for 2022 the fishing 
opportunities for certain fish stocks and groups of fish stocks applicable in 
Union waters and for Union fishing vessels in certain non-Union waters of 
3 November 2021; Proposal for a Council Regulation amending Regulation 
(EU) 2022/109 fixing for 2022 the fishing opportunities for certain fish 
stocks and groups of fish stocks applicable in Union waters and for Union 
fishing vessels in certain non-Union waters, COM/2022/54 final. 
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proposal by the Commission”. It is a non-compliance that is 
based on Articles 3 and 6 of the Regulation by requesting 
the measures and scientific opinions of the bodies 
according to the policy of the Union on the environment by 
providing for the requirements and spirit of Art. 191, par. 3 
TFEU (Blanke, Mangiamelli, 2021). 


Within this context, we recall the Mondiet case*’: 
“(...) it does not have the obligation to adapt the measures 
for the conservation of fisheries resources to the available 
scientific and technical opinions (...). The lack or 
inconclusive nature of the latter must not prevent the 
Council to adopt the measures it deems indispensable to 
achieve (...)”. 

In the Spain v. Council**® and the Netherlands v. Council and 


Parliament’ cases it has been stated that: 


**Council Regulation (EU) 2022/109 of 27 January 2022 fixing for 2022 the 
fishing opportunities for certain fish stocks and groups of fish stocks 
applicable in Union waters and for Union fishing vessels in certain non- 
Union waters, ST/15015/2021/INIT, OJ L 21, 31.1.2022, op. cit. 

S7CJEU, C-405/92, Fitablissements Armand Mondiet SA v. Armement Islais 
SARL. of 24 November 1993, ECLI:EU:C:1993:906, I-06133. 

8CJEU, C-128/15, Spain v. Council of 11 January 2017, ECLI:EU:C:2017:3, 
published in the electronic Reports of the cases. 

*°CJEU, C-733/19, The Netherlands v. Council and Parliament of 15 April 
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“(...) the obligation to take into account the 
recommendations adopted by the advisory bodies does 
not necessarily translate into the requirement to 
implement the proposals formulated in _ these 


recommendations”. 

The Union legislator enjoys a wide discretionary power 
which does not exclusively concern the determination of 
the nature and extent of the measures to be adopted, but 
also, to a certain extent, the determination of the basic 
data”. The precautionary principle is subject to the formula 
which operates in relation to the principles underlying the 
exercise of the EU's powers, according to which the 
institutions must carry out detailed and comprehensive 
assessments of a socio-economic nature falling within the 
material scope of intervention”. 

The Council justified its position of not relying on scientific 
bodies so as to protect the socio-economic dimension in the 


2021, ECLISEU:C:2021: par. 52. 

“CJEU, C-733/19, The Netherlands v. Council and Parliament of 15 April 
2021, op. cit., par. 46. 

“'CJEU, C-733/19, The Netherlands v. Council and Parliament of 15 April 
2021, op. cit., par. 54. 
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fisheries sector”. Already in the Mondiet case as well as in 
the Roquette case relating to the common agricultural 
policy® it was confirmed that: “(...) the simultaneous and 
balanced achievement of different purposes is possible”. 
For this reason, although the institutions are called to 
commit themselves to a “permanent reconciliation” of any 
contradictions, a “temporary prevalence” of one over the 
other is not however excluded™. 

Judging the jurisprudence cases just mentioned, we can 
understand that the EU institutions and above all the 
Commission are committed to reaching the conciliation of 
the needs that arise and which depend on the difficulties of 
assessing reasonable budgets for environmental 
protection*®. The CJEU was not however based so much on 


“Council Regulation (EU) 2022/109 of 27 January 2022 fixing for 2022 the 
fishing opportunities for certain fish stocks and groups of fish stocks 
applicable in Union waters and for Union fishing vessels in certain non- 
Union waters, ST/15015/2021/INIT, OJ L 21, 31.1.2022, op. cit., n. 6. 

“SCJEU, 29/77, Roquette v. France of 20 October 1977, ECLI:EU:C:1977:164, I- 
01835 par. 30. 

“4CJEU, C-405/92, Fitablissements Armand Mondiet SA v. Armement Islais 
SARL. of 24 November 1993, op. cit., par. 51. 

“CJEU, C- 302/86, Commission v. Denmark of 20 September 1988, 
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the Regulation of 2013 which allowed and gave a precise 
and annual prevalence of the economic interests for the 
protection of the biological resources of the sea. The 
limitation of the precautionary principle has oriented the 
Member States towards this principle as we have also noted 
in the well-known Urgenda case (Vershuuren, 2019; Mayer, 
2019; Nollkaemper, Burgers, 2020; Spijkers, 2020; Spier, 
2020; Paiement, 2020; Lantz, 2020; Antonopoulos, 2020; 
Backes, Van Der Veen, 2020; Lewis, 2020; Wonneberger, 
Vliegenthart, 2021; Barritt, 2021; Wewerinke Singh, 
McCoach, 2021; Bakker, 2021)*°, where the Dutch Supreme 
Court stated that the discretionary power of the public 
authorities in favor of a greater use of the precautionary 
principle is a hermeneutic criterion for interpreting the 
substantive and procedural obligations of the states in the 
context of climate emergency’. The _ institutional 


ECLI°EU:C:1988:421, 1-04607, par. 9. 

“°See the case: State of the Netherlands (Ministry of Infrastructure and the 
Environment) v. Urgenda Foundation, Appeals Court The Hague, Judgment 
of 9 October 2018. 

“State of the Netherlands (Ministry of Infrastructure and the 
Environment) v. Urgenda Foundation, Appeals Court The Hague, Judgment 
of 9 October 2018, par. 52. 
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framework of the Union has followed a precautionary 
approach which seems consistent with the attention of the 
protection of marine biodiversity as also foreseen in the 
Regulation of 2013. The application of the precautionary 
principle helps to ensure the balance between interests 
which prevail over the socio-economic situation to the 
needs of environmental protection according to sustainable 
development. 

We remember the European Ombudsman (Bendel, 2016; 
Sveding, Berkow, 2021) who urged the environmental 
protection organization of Client Earth* to deal with limits 
on access to documents (Spoerer, More O'Ferrall, 2022), 
information and fish stocks, in 2019. The Council has not 
recorded the states' positions that are expressed to Coreper 
and national civil servants. There is no mention of access to 
legislative documents, only putting on the table the related 
register for documents that are difficult to use. The Council 
has avoided highlighting choices that override socio- 


“Recommendation of the European Ombudsman in case 640/2019/FP on 
the transparency of the Council of the EU’s decision-making process 
leading to the adoption of annual regulations setting fishing quotas (total 
allowable catches), 25 October 2019. 
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economic needs in the seafood sector which respects 
scientific bodies who prefer positions that justify final 
decisions. 

It does not seem difficult and unsuccessful the procedure 
foreseen by the Council and above all what is foreseen by 
Art. 15TFEU and Art. 42 CFREU (Salvadori, 2011; Blanke, 
Mangiamelli, 2021). 

Access to documents establishes a general principle of the 
law of the Union according to the ex Art. 1 TEU, ie. a 
fundamental right that promotes good governance and 
participation in civil society”. The secondary law according 
to the Regulation 1049/2001 on access to documents of the 
institutions (Maes, 2014) is an instrument that does not 
codify and does not introduce exceptions on the obligation 


“CJEU, joined cases C-39/05 P and C-52/05 P, Kingdom of Sweden, 
Maurizio Turco v. Council of 1st July 2008, ECLI:EU:C:2008:374, I-04723. C- 
280/11 P, Council v. Access Info Europe of 17 October 2013, 
ECLI:EU:C:2013:671, published in the electronic reports of the cases. T- 
540/15, Emilio De Capitani v. European Parliament of 22 March 2018, 
ECLI:EU:T:2018:167, published in the electronic reports of the cases. 
Regulation (EC) No 1049/2001 of the European Parliament and of the 
Council of 30 May 2001 regarding public access to European Parliament, 
Council and Commission documents, OJ L 145, 31.5.2001, p. 43-48. 
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of transparency and _ confidentiality to European 

institutions. In particular we refer to Art. 4 of the 

Regulation 1049/2001 which does not bring problems 

connected with the defense of the public interest, public 

security, military matters and financial policy. The 
introduction evaluates the political nature that downsizes 
the provisions of the Regulation in CJEU™ stating that: 
“(...) unlike the acts adopted pursuant to Art. 43, par. 2, 
TFEU of a co-legislative and therefore purely political 
nature, the decisions pursuant to ex Art. 43, par. 3, TFEU 
have a purely technical nature, going to define only 
elements of detail” (Blanke, Mangiamelli, 2021). 

For the judges of the Court, this derives from the fact that 
“measures relating to the fixing and allocation of fishing 
opportunities are not considered in themselves as falling 
within the category of provisions necessary for the 
pursuit of the common fisheries policy (...)”. 

According to Art. 4, par. 3 of the Regulation 1049/2001, 

access to a document: 

“(...) may be refused if disclosure seriously prejudices the 


°!CJEU, joined cases C-103/12 and C-165/12, Parliament and Commission v. 
Council of 26 November 2014, ECLI:EU:C.2014:2400, published in the 
electronic reports of the cases. 


129 


institution's decision-making process, finds it difficult to 
apply in the situation in question (...)”. 
In this regard we recall the Client Earth v. Commission case, 


where: 

“(...) the invocation of such a justification must be based 

on a clear demonstration of the potential negative 
outcome and on a reasonably foreseeable and not purely 
hypothetical prejudice” (...) however it cannot be 
independently verified nor supported by the institution 
itself with objective and verifiable data (...)”. 

Already in the Saint-Gobain Glass case, the CJEU confirmed: 
“(...) that the above clause must be interpreted 
restrictively especially when it comes to environmental 
information, in consideration of the public interest 
protected by their disclosure (...)”®. 

The nature of the regulation on the conservation of 

biological resources of the sea allows us to evaluate that the 


scientific bodies for the protection of fisheries and the 


**CJEU, C-57/16, ClientEarth v. Commission of 4 September 2018, 
ECLI:EU:C:2018:680, published in the electronic reports of the cases. par. 
51-52. 

*°CJEU, C-60/15 P, Saint-Gobain Glass Deutschland v. Commission of 13 July 
2017, ECLI:EU:C:2017:540, published in the electronic reports of the cases, 
par. 66. 
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marine ecosystem fall within the notion that they deal with 
environmental information. 

Here we recall the Regulation 1367/2006% which 
implements the Aarhus Convention (Ebbesson, Modest, 
2011; Pallemaerts, 2011; Kramer, 2016; Kingston, Heyvaert, 
Cavo&ski, 2017; Caranta, Gerbrandy, Muller, 2018). Here, we 
see as pre-established especially in art. 4 of the Regulation 
the elimination of any barrier to access to information 
(Oliver, 2013). The institutions and bodies of the Union 
must organize themselves according to the environmental 
information they hold in their hands and the functions for 
systemic dissemination they offer to the public. The data 
they possess dates back as activity monitoring affecting 
“Regulation (EC) No 1367/2006 of the European Parliament and of the 
Council of 6 September 2006 on the application of the provisions of the 
Aarhus Convention on Access to Information, Public Participation in 
Decision-making and Access to Justice in Environmental Matters to 
Community institutions and bodies, OJ L 264, 25.9.2006, p. 13-19. 
Regulation (EU) 2021/1767 of the European Parliament and of the Council 
of 6 October 2021 amending Regulation (EC) No 1367/2006 on the 
application of the provisions of the Aarhus Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice 


in Environmental Matters to Community institutions and bodies, 
PE/63/2021/REV/1, OJ L 356, 8.10.2021, p. 1-7. 
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environmental protection, disclosure, environmental 
impact and, related risks to environmental elements®. The 
dissemination of information to the public tends to a 
greater protection from a transparent point of view which 
does not limit the information and documentation which is 
evaluated by the Council according to the adoption of the 
limits for fishing and the principles of the Convention of 
Aarhus which has intervened in Regulation 1049/2001. This 
hinders the knowledge of information, the space of 
individuals, control and participation, even indirectly, in 
decisions that need to be protected for the environment. 

In practice, the Council did not follow up on the points 
proposed by the Ombudsman but adopted the decision and 
time limits for the institution's misconduct®*. The Council 


Regulation (EU) 2021/1767 of the European Parliament and of the Council 
of 6 October 2021 amending Regulation (EC) No 1367/2006 on the 
application of the provisions of the Aarhus Convention on Access to 
Information, Public Participation in Decision-making and Access to Justice 
in Environmental Matters to Community institutions and bodies, op. cit., 
art. 4 (2), lett. e-g. 

**Recommendation of the European Ombudsman in case 640/2019/FP on 
the transparency of the Council of the EU’s decision-making process 
leading to the adoption of annual regulations setting fishing quotas (total 
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has not demonstrated that it needs to confirm itself at the 
limit of decisions that are not binding according to the 
positions of the mediator, thus confirming the weakness of 
a balance that considers environmental needs as a 
protection for related sectors, such as_ biological 
biodiversity, the protection of the sea, etc. (Kostadinova, 
2012; Hoffmann, 2017) and following to what the mediator 
basically proposed: 

“(...) fully grasp the critical link between democracy and 

the transparency of the decision-making process with 

regard to issues that have a significant impact on the 

general public, especially when these decisions concern 

the protection of the environment (...)” (Hoffmann, 2017). 
Thus it is confirmed that the difficulties of adopting at EU 
level the relevant measures which are capable for the 
realization of the conservation of the biological resources 
of the sea intersect with a sector which fisheries takes into 
consideration the relevant objectives of different nature 
according to the socio-economic implications which are not 
of a second level of thinking and in practice. 


allowable catches) of 29 April 2020. 
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CONCLUDING REMARKS 

Protection of the sea, biological resources and the common 
fisheries policy are topics that are part of the large family 
of environmental protection. Thus a need for protection is 
consolidated coordinating various policies of the Union 
that have a transversal nature as principles that are part of 
environmental integration as foreseen by the treaties. 
Principles that are represented as an interpretation on a 
legal level where the political commitments of the Union in 
the sector of the protection of marine biodiversity 
systematically recognize and privilege the protection and 
integration of sustainable development”’, as an obligation 
that carries out and characterizes the policies of the Union 
coming to an ecosystem that recognizes the conservation 
of marine resources to an environment that complements 
the related policies of the Union. 

The decision-making process of the Council that we have 
seen from the Union shows that the interests of the 
Member States respond to the expectations and interests of 


*’Conclusions of the Advocate General Léger in case C-371/98, First 
Corporate Shipping Ltd of 7 March 2000, ECLI:EU:C:2000:600, I-09235, par. 
54, 
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various types of nature, including the economic and social 
ones, thus confirming an environmentally friendly balance 
which translates into an affirmation of the majority 
protection of marine environment protection. 

Such protection that is considered in the environmental 
sphere is not a precautionary protection because it 
includes losses of an economic nature. The limitation of 
information and decisions that are made about fishing 
opportunities reflects the general idea of a democratic 
standard that aids transparency and does not sacrifice the 
relative benefit to be achieved. This type of rigidity imposes 
an approach that defines the role played by the Union in 
the environmental field as anachronistic, as we have seen 
in the European Green Deal case, and the commitments, as 
effects of the general system of climate change. 

Reflections that we also see in the Conference on the Future 
of Europe*® do not lead to precise reactions on the 
conservation of biological resources of the sea. The need 
for an ecosystem approach and a principle of 


*®Conference on the Future of Europe, Report on the final outcome, 9 May 
2022: https://commission.europa.eu/strategy-and-policy/priorities-2019- 
2024/new-push-european-democracy/conference-future-europe_en 
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environmental integration must now also find a basis on 
the limits that can be seen in the matter. Especially in our 
days when we talk about climate change, marine biological 
resources reflect strategies and interventions that have to 
do with a structural change. 

The interest in the protection of the environment and 
fishing is consistent with the aims of the sectors of 
protection of the marine environment. The need for a 
greater guarantee of coordination between the relative 
areas of intervention and above all the assessment of the 
environmental, social and economic impact with fishing 
activities are expectations of a path that is still at the start 
of a difficult road towards an ecosystem where the 
objectives of the European Green Deal in parallel with the 
biodiversity strategy find application in fisheries 
management thus ensuring for future generations greater 
protection for the use of marine resources in an ecological, 
economic and social way within the limits that our days 
impose. 
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